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18 March 2003

MEMORANDUM FOR All Acquisition Personnel Assigned to the Capital District

Contracting Center (CDCC) and Subordinate Directorates of Contracting (DOC)

SUBJECT:  Policy/Compliance Branch Standard Operating Procedure (SOP) Number 11 – Use of CDCC Legal Office Resources  

1.  References: 

     a.  AR 27-1, Judge Advocate Legal Services, published 30 September 1996. 

     b.  AR 27-40, Litigation, published 19 September 1994.

     c.  ACA Acquisition Instruction, dated 1 October 2002. 

     d.  Federal Acquisition Regulation, Defense Federal Acquisition Regulation Supplement, and Army Federal Acquisition Regulation Supplement, as amended.

2.  Purpose.  This memorandum prescribes policies and procedures for the utilization of attorney resources to support the official mission of the Army Contracting Agency Northern Region, Capital District Contracting Center (CDCC).

3.  Background.  CDCC employs a dedicated, full-time civilian Legal Advisor to provide needed legal support and advice on contracts issues to CDCC and its subordinate elements.   

4.  Responsibilities.  The Chief Counsel, CDCC, assisted by subordinate attorneys as appropriate, is responsible for:

     a.
Advising the Director, CDCC and CDCC Contracting Officers as to the legal sufficiency of all items as to which legal review is mandatory or requested;

     b.  Developing and implementing a comprehensive legal services program to minimize CDCC’s legal exposure and liability on contracting matters, and to promote CDCC in the public view as an organization that adheres to the highest standards of integrity and ethics; 

    c.  providing legal advice on contracts issues as requested by CDCC’s Director and staff and ACA Command elements;  
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     d.  Identifying, managing and minimizing potential legal risks arising from the contracting activities of CDCC and its subordinate elements; 

           e.  Representing CDCC in litigation arising from contracts awarded and/or 

administered by CDCC; 

           f.  Serving as the primary point of contact for CDCC on issues 

involving Freedom of Information Act and Congressional inquiries; and 

          g.  Providing training to CDCC staff and subordinate elements on 

contract law issues of current interest and importance.

5.  Access.  In furtherance of the Chief Counsel’s mission to implement and manage a comprehensive legal services program to identify and manage risk, the Chief Counsel, 

CDCC shall be permitted, upon approval by the Director, CDCC, or by the Command Counsel, ACA Northern Region, to examine and investigate any and all files and data relating to contracts under the control of CDCC and CDCC subordinate elements.  

6.  Legal Reviews.

    a.   Mandatory Reviews.  The Chief Counsel, CDCC and any subordinate 

attorneys shall conduct mandatory formal legal review for all actions identified below.  It is the responsibility of the Contracting Officer to request and obtain legal review in advance of any of these actions being finalized.  Legal reviews designated as mandatory may be waived only by the Director, CDCC.  Legal review is mandatory for:

          (1)  proposed ratification of unauthorized commitments

          (2)  any action requiring higher headquarters review

          (3)  any solicitation, modification, award, option exercise, task or 

delivery order valued at over $250,000 (including orders off GSA or VA schedule contracts, as well as Armywide BPAs and IDIQ contracts)

          (4)  justifications for sole source awards or orders valuing over 

$100,000 (whether the award is to be effected IAW FAR Part 6 or FAR Part 8)

          (5)  acquisition plans
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          (6)  nonresponsiveness determinations

          (7)  contract terminations

          (8)  proposed final decisions (contractor or Government claims)

          (9)  late bid determinations

          (10)  determinations of mistakes in bid/proposals

          (11)  proposed deviations from accepted contracting practice or policy

          (12)  novation and change of name agreements

          (13)  settlements

          (14)  competitive range determinations

          (15)  formal source selection plans

          (16)  “show cause” or cure notices

    b.  Other reviews.  CDCC management, Contracting Officers and staff are encouraged to seek legal advice, on a liberal basis, on any matters as to which legal review is not mandatory, but which hold significant potential for legal exposure or adverse publicity to CDCC, ACA or the Army.   Contracting Officers are encouraged to identify potential legal issues and problems to the Chief Counsel, CDCC at the earliest possible time and seek his/her involvement on an informal basis.  In deciding whether it is appropriate to seek legal assistance, it is better to err on the side of asking too many questions rather than too few.  Legal advice on matters may be sought through a formal request for legal review (see above) or on an informal verbal basis, as the Contracting Officer deems appropriate.  The Chief Counsel, CDCC reserves the right to require submission of complex issues in writing for formal legal review. 

    c.  Procedure for Requesting Legal Reviews.  For all actions as to which legal review is designated “mandatory,” or as to which a written legal opinion is desired, legal review shall be requested in writing via the attached “Request for Legal Review” form.  The request shall be accompanied by any and all documentation associated with the action to be reviewed, as well as the contract file, which shall be well organized, indexed, and neatly tabbed. Except in unusual 
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circumstances, items will not be accepted for legal review unless (1) the legal review request form bears the signature of the responsible contracting officer, indicating his/her review of and concurrence with the action; and (2) the contract file contains a written review by a policy specialist assigned to the Office of the Director, CDCC, as well as the contracting officer’s written response to the policy review.  Items submitted for legal review should represent the good-faith final work product of the Contracting Officer and his/her staff.  Legal review requests not meeting these requirements may be returned to the initiator without action.

    d.  Time to be Allotted for Legal Reviews.  The Office of the Chief Counsel, CDCC shall be permitted five (5) business days for review of any item submitted for mandatory legal review, with the exception of items as to which  a contracting officer’s final decision is being proposed or is required.  A minimum of ten (10) business days shall be permitted for review of items as to which legal review is not mandatory.   It is the responsibility of the Contracting Officer to build sufficient time into his/her schedule to allow the time necessary for legal review to be conducted.  In unusual cases, by prior arrangement between the Contracting Officer and the Office of the Chief Counsel, CDCC, legal review may be conducted on a more abbreviated schedule.  The Chief Counsel, CDCC reserves the right to limit the scope of these expedited reviews depending on factors such as existing workload, the dollar value of the proposed action, Command and public interest, and the overall potential for legal exposure.

    e.  Participants in Review Process.  During the review process, the Contracting Officer generally shall serve as the focal point of contact for the Office of the Chief Counsel, CDCC on all matters submitted for legal review or opinion.  While it may be appropriate on certain matters for the Chief Counsel, CDCC to interface directly with a member of the Contracting Officer’s staff, without the Contracting Officer’s direct involvement, the Chief Counsel reserves the right to insist on participation by the Contracting Officer where such is deemed to facilitate the most efficient and effective use of CDCC, ACA and Army legal resources.   

7.  Communications With Personnel Outside CDCC Relating to Legal Matters.

     a.  Communications with Non-CDCC Attorneys.  CDCC personnel shall not communicate with any attorneys not affiliated with CDCC on any matters relating to CDCC official business without prior permission of the Chief Counsel, CDCC or the Director, CDCC.  In the event that CDCC personnel receive any communication from outside attorneys (whether Government or non-Government), the communication shall be terminated immediately and the attorney shall be instructed to refer all communications to the Chief Counsel, CDCC.    
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     b.  Requesting Legal Reviews or Opinions from Non-CDCC Attorneys.  The Chief Counsel, CDCC and/or subordinate CDCC attorneys shall be the sole point of contact for requests for legal advice, review and opinions by CDCC management or staff on matters that arise from or relate to CDCC contracting actions.  In the event that involvement of attorneys outside the CDCC organization is needed to fully address these requests, the Chief Counsel, CDCC, shall proceed through his/her chain of command to obtain such involvement.  In the 

absence of the Chief Counsel, CDCC, and with the express permission of the Director, CDCC, urgent legal issues may be referred to the Chief Attorney, ACA Northern Region.  In no event is legal advice on CDCC business to be sought or accepted directly from other personnel or organizations without the written permission of the PARC, ACA Northern Region or Chief Attorney, ACA Northern Region. 

     c.  Communications on Matters As to Which Litigation is Active or 

Imminent.  The Chief Counsel, CDCC shall control all communications between 

CDCC personnel and persons or organization outside CDCC on any matter as to which litigation is active or imminent.  This means that once litigation is active or imminent, neither the Contracting Officer nor any other CDCC personnel except the Chief Counsel, CDCC, shall communicate with any person outside CDCC regarding that matter, except in the presence of the Chief Counsel, CDCC.   Litigation is “active” as soon as verbal or written notice is received that a matter is the subject of a bid protest, appeal or lawsuit at the U.S. General Accounting Office, the U.S. Small Business Administration, the Armed Services Board of Contract Appeals, the U.S. Court of Federal Claims, or any other state or federal court of the United States.  Litigation is “imminent” as soon as any contractor or other private party indicates, either verbally or in writing, that it plans to or may proceed with a lawsuit or other legal action. 

8.  Events Requiring Notification to the Chief Counsel, CDCC.

     a.  Matters in Litigation.  As soon as the Contracting Officer receives notice that one of his/her contracts is the subject of active or imminent litigation (but in any event no later than 24 hours after such notice is marked as “received” in CDCC’s offices), the Contracting Officer shall notify the Chief Counsel, CDCC via e-mail and shall deliver to the Chief Counsel, CDCC, the entire contract file (as well as any notices or correspondence received in connection with the litigation).  As soon as active litigation is filed, responsibility for control of the litigation rests with the Chief Counsel, CDCC, and any assigned Army and/or Department of Justice trial attorneys.  The Contracting Officer and his/her staff shall provide all necessary support to the Chief Counsel, CDCC, to support and expedite the litigation.  Once a contract is in litigation, even seemingly unrelated matters arising under the same contract may influence the outcome of lawsuit.  Therefore, the Contracting Officer and Chief Counsel, CDCC shall review the situation and determine the appropriate role of CDCC legal staff to minimize future risk.
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     b.  Congressional Inquiries and Freedom of Information Act Requests.  Within 24 hours of any Congressional inquiry or Freedom of Information Act request being stamped “received” in CDCC’s offices, a copy of that correspondence shall be delivered to the Chief Counsel, CDCC.  The Chief Counsel, CDCC shall review the correspondence, review the matter with the responsible Contracting Officer, and determine the extent to which his/her involvement in preparing a response is appropriate.  The Contracting Officer responsible for the action to which the request or inquiry relates shall provide any and all support necessary to assure a timely response by CDCC.

     c.  Subpoenas and Summonses.  The Chief Counsel, CDCC, shall be notified within 24 hours of the time when any CDCC employee receives service or any summons, subpoena or court order to testify and/or produce documents in connection with any matter related to the official business of CDCC.  No CDCC employee shall voluntarily agree to provide testimony relating to CDCC business in any court proceeding or deposition without first reviewing the matter with the Chief Counsel, CDCC, and receiving the Army’s approval to comply with the subpoena or order. 

     d.  Reports of Fraud, or Violations of Ethics or Procurement Integrity Statutes.  The Chief Counsel, CDCC, shall be notified within 24 hours of the time when any CDCC supervisor receives a complaint or report (formal or informal) of potential procurement fraud, conflict of interest, bribery, or other irregularities affecting CDCC contracting actions.  

     e.  Contractor Bankruptcies.  The Chief Counsel, CDCC, shall be notified within 24 hours of the time when any CDCC personnel receive notice that any contractor under an active contract administered by CDCC has filed, or intends to file, for bankruptcy.

9.   Conflicts between Chief Counsel, CDCC and Contracting Officers.  

In the normal course of events, disagreements between a legal advisor and the client Contracting Officer may arise occasionally on how to proceed as to particular issues.  The Contracting Officer functions as the decisionmaker on contracting actions, and the legal advisor lacks authority to overrule or disapprove a decision taken by the Contracting Officer within the scope of his/her discretion.  Nevertheless, if disagreement persists on issues as to whether the Chief Counsel, CDCC believes that there is a significant risk of substantial legal exposure, the issue may be elevated to the Director, CDCC, for his/her input.  
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10.  Effective Date.  This policy is effective as of 18 March 2003 and shall remain in effect until rescinded by the Director, CDCC.  

11.  Point of contact is the undersigned at 703/806-4425 or Sarah_M_McWilliams@belvoir.army.mil






SARAH M. McWILLIAMS







Chief Counsel

Approved by:  _____________________________

LENORA CLARK-EVANS

Director

CAPITAL DISTRICT CONTRACTING CENTER

REQUEST FOR LEGAL REVIEW

PART I:  FOR COMPLETION BY CONTRACT SPECIALIST

_____________________________________________
_____________   
 _____________________



Name of Contract Specialist

extension


date

TYPE OF ACTION:


_______
IFB

______ACQUISITION PLAN

_____SOLE SOURCE JUSTIFICATION


_______    RFP

______SOURCE SELECTION PLAN
_____FINAL DECISION

________  RFQ

______RATIFICATION ACTION
_____CURE/SHOW CAUSE NOTICE

________  AWARD

______OPTION EXERCISE

_____TERMINATION

_________ MODIFICATION
______OTHER:_______________________________________________________

CONTRACT/SOLICITATION NUMBER:_____________________________________________

DESCRIPTION OF REQUIREMENT: ________________________________________________

PART II:  FOR COMPLETION BY CONTRACTING OFFICER

Policy Review Completed?                    _________YES ___________NO

Policy Comments Fully Implemented?  _________YES ___________NO, for the reasons explained in the attached.

_____________________________________
____________________________________
__________________

Name and Title




Signature




Date

PART III:  FOR COMPLETION BY OFFICE OF THE CHIEF COUNSEL

DATE RECEIVED: _____________________

DISPOSITION AND RECOMMENDATIONS: 

_______
CONCUR unconditionally ; action is legally sufficient as submitted/proposed 

_______
CONCUR subject to the following:



______Action is legally sufficient except as noted in “Comments” section, below.



______ Action is legally sufficient subject to revision as described in attached.



______Action is legally sufficient subject to incorporation of pen and ink changes as indicated

________  NONCONCUR; action is legally insufficient and requires fundamental changes for the reasons described in the attached.


_________RECOMMEND RESUBMISSION OF THE FOLLOWING ITEMS FOR FURTHER REVIEW AFTER REVISION:

COMMENTS:

________________________________________

        



__________________

Sarah M. McWilliams









Date

Chief Counsel, Capital District Contracting Center
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